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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Rulemaking 05-04-005

Order Instituting Rulemaking on the Commission’s Own (Filed April 7, 2005)

Motion to Assess and Revise the Regulation of
Telecommunications Utilities

Rulemaking 98-07-038
Rulemaking for the Purpose of Revising General Order (Filed July 23, 1998)
96-A Regarding Informal Filings at the Commission

MOTION OF THE UTILITY REFORM NETWORK AND THE DIVISION OF
RATEPAYER ADVOCATES TO DISMISS AT&T CALIFORNIA’S “PETITION TO
MODIFY D.01-09-058”

In accordance with Rule 11.2 of the Commission’s Rules of Practice and Procedure, The
Utility Reform Network (“TURN”) and the Division of Ratepayer Advocates (“DRA”) hereby
move for an order dismissing AT&T California’s (“AT&T”) “Petition to Modify D.01-09-058",

or providing the alternative relief requested below.

1. Introduction

In granting the request for evidentiary hearings on the issues raised by protests to
AT&T’s Rule 12 advice letters, the Commission found that “AT&T’s Rule 12 Advice Letters are

in substance equivalent to a petition to modify a prior Commission decision.” The Ruling also

1 Assigned Commissioner’s and Administrative Law Judge’s Ruling, 9/11/07, p. 2 (“Ruling”). Given this finding,
TURN and DRA will refer to the instant proceeding as a petition to modify D.01-09-058.



held that “AT&T bears the burden of proof to modify our past decision D.01-09-058.”* In
addition, in detailing the scope of issues to be considered the Commission identified four issues
including:

c. Whether AT&T has reformed its processes and procedures to ensure that the abuses

found in C.98-04-004 do not occur.’

Pursuant to the schedule established by the Ruling, AT&T filed the Opening Testimonies
of Michelle O. Gomez and Professor Rashi H. Glazer on October 1, 2007. In its testimony,
however, AT&T failed to address, much less provide any substantial evidence that it had in fact
“reformed its processes and procedures to ensure that the abuses found in C.98-04-004 do not
occur” (i.e. “Issue ¢”). Given AT&T’s failure to address a fundamental issue in this proceeding
and therefore its failure to meet its requisite burden of proof on that issue, TURN and DRA
respectfully request that AT&T’s petition to modify D. 01-09-058 be dismissed.

In the alternative, TURN and DRA request that the Commission treat AT&T’s failure to
present its case on “Issue ¢ in direct testimony as an admission by AT&T that it does not have
processes and procedures in place to prevent the abuses found in C.98-04-004 from occurring in
the future. Thus, the Commission should find against AT&T on this issue and, consistent with
such a finding, prevent AT&T from addressing “Issue ¢” in rebuttal testimony and order
accordingly that AT&T may not present in rebuttal any claims and evidence that it could have

filed in direct testimony relating to “Issue c.”

2 Ruling, p. 5. See also Assigned Commissioner’s Ruling on Hearings Regarding AT&T’s Advice Letters and Ex
Parte Ban, 8/6/07, p. 7 (“ACR”).

3 Ruling, p. 3.



Given the extremely short schedule for this proceeding, TURN and DRA also request, in
the concurrently filed Motion to Shorten Time for Response, that any AT&T response to the

instant Motion to Dismiss be filed no later than October 8, 2007.

II. DISCUSSION

Rule 11.2 of the Commission’s Rules of Practice and Procedure provides that:

A motion to dismiss a proceeding based on the pleadings (other than a motion based upon

a lack of jurisdiction) shall be made no later than five days prior to the first day of

hearing.

The Commission has construed motions to dismiss and motions for summary judgment in
a similar way, relying in large part on the California Code of Civil Procedure (“Code Civ.
Proc.”) § 437¢ to inform the Commission’s consideration of such motions.* Code Civ. Proc. §
437c provides in pertinent part that:

The motion for summary judgment shall be granted if all the papers submitted show that

there is no triable issue as to any material fact and that the moving party is entitled to

judgment as a matter of law.

In the instant case, AT&T was clearly on notice that “Issue c¢” is squarely within the
scope of this proceeding and that AT&T has the burden to demonstrate that it has reformed its
processes and procedures to ensure that the abuses similar to those found to have occurred in

C.98-04-004 do not occur in the future. “Issue c” is critical to this proceeding. AT&T was found

to have engaged in “abusive” marketing practices on a recurring, recidivistic basis. In response,

* See Westcom Long Distance, Inc. v. Pacific Bell et al, D.94-04-082, 54 CPUC 2d 244,249; County Sanitation
District No. 2 of Los Angeles County vs. Southern California Edison Company, D.01-02-071, 2001 Cal. PUC.
LEXIS 146, *7-9; and Reclamation District No. 2038 and Lower Jones Company vs. Pacific Gas and Electric
Company, D. 07-01-014; 2007 Cal. PUC LEXIS 7, *5-7.



the Commission imposed certain requirements on AT&T’s marketing procedures. While AT&T
has attempted to make a showing that the marketing requirements are unnecessary and harmful
to the carrier, nothing in its direct testimony addresses whether AT&T has implemented
processes and procedures to ensure that the company does not, once again, engage in the
prohibited conduct. “Issue ¢” is analogous to a “safety net” providing the Commission and
consumers with some assurances that AT&T will not, in the future, behave in an unacceptable,
harmful manner. As noted above, the Ruling established that there were four issues that AT&T
has the burden of proof to justify any modification of D.01-09-058. The Ruling did not say
AT&T had the option of choosing to only meet its burden on those issues that it saw fit to
address in its testimony, nor did it suggest that the burden was AT&T’s for some of the issues
but not all of them. AT&T has failed to meet its burden of making an affirmative showing on
“Issue ¢”, and its failure to do so should result in the petition to modify being dismissed and
D.01-09-058 remaining unmodified.

At a minimum, AT&T’s failure to present evidence on “Issue ¢” should be treated as an
admission that it has not “reformed its processes and procedures to ensure that the abuses found
in C.98-04-004 do not occur.” As such, “Issue ¢” is no longer a triable issue of material fact and
thus clearly meets the requirements for a motion for summary judgment in favor of TURN and
DRA, at least on this particular issue. Certainly AT&T must be prohibited from addressing

“Issue ¢” in its rebuttal testimony.’ This would preclude AT&T from presenting any claims and

> It is well-established Commission practice that a petitioner has the burden of justifying its case in direct testimony
(see, for example, D.04-03-039, mimeo at 84-85) where the Commission held that “Providing the basic
justification in rebuttal is unfair, since parties are not generally given the opportunity to respond to
rebuttal with testimony of their own . . . When the utility has the evidentiary burden, we caution against
the use of rebuttal testimony to provide the basic justification. As a matter of fairness, we must seriously
consider either striking such testimony or extending the proceeding, at the utility’s risk, to allow for
responsive testimony from the other parties.”



evidence that it could have filed in direct testimony relating to “Issue c.” Instead, the focus on
this issue should be on the appropriate remedy given the conclusion that no such processes or
procedures currently exist, with review of proposals from TURN, DRA or other parties to
remedy AT&T’s failure to develop processes/procedures to prevent a recurrence of its abusive

marketing practices.




III. CONCLUSION
For the reasons stated above, TURN respectfully requests that the Assigned ALJ
promptly take the following actions:
e Grant TURN and DRA’s Motion to Dismiss AT&T’s petition to modify D. 01-
09-058.
e In the alternative, find that: AT&T has failed to meet its burden of proof with
respect to “Issue c¢”’; hold in favor for TURN and DRA on “Issue ¢”; and prohibit
AT&T from addressing “Issue c¢” in its rebuttal testimony, including presenting
any claims and evidence that it could have filed in direct testimony relating to

“Issue c.”

Date: October, 4, 2007
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Rulemaking 05-04-005

Order Instituting Rulemaking on the Commission’s Own (Filed April 7, 2005)

Motion to Assess and Revise the Regulation of
Telecommunications Utilities

Rulemaking 98-07-038
Rulemaking for the Purpose of Revising General Order (Filed July 23, 1998)
96-A Regarding Informal Filings at the Commission

[PROPOSED] ADMINISTRATIVE LAW JUDGE’S RULING
In accordance with its Rules of Practice and Procedure, the California Public Utilities
Commission (“Commission”) has considered the Motion of TURN and DRA to Dismiss, filed
October 4, 2007 in the above captioned proceeding. For good cause shown, the Commission
hereby ORDERS as follows:
1. The Motion of the Utility Reform Network and the Division of Ratepayer Advocates

shall be granted.

Dated , 2007 at San Francisco, California.

Administrative Law Judge
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